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udicial interpre-
tation of “multi-

ple use” is on one
hand prolific, and on
the other hand, so
scarce as to be nearly
nonexistent. Prolific,
because a sizeable
(although not the majority) portion of
the docket of the Ninth Circuit Court
of Appeals—which hears the vast
majority of natural resources cases
generally, and forest management
cases in particular, due to the geo-
graphic jurisdiction of the court that is
commensurate with the vast majority
of federal public lands—concerns fed-
eral forest management, the most
familiar type of multiple use. Many of
these cases are high profile, both legal-
ly and socially, and therefore enter the
popular lexicon of federal forest man-
agement. They’re rock stars, known by
only half of their name: McNair, Inland
Empire, Headwaters, Seattle (or
Portland) Audubon, Jamison.

Scarce, because a review of the case
law that actually interprets the meaning
of multiple use reveals that there are, in

fact, very few decisions to enlighten the
public or public land managers to how
to best thread the needle of multiple-
use forest management. While the
courts have been clear that the Forest
Service’s organizing statutes—the 1897
Organic Act and the Multiple-Use
Sustained-Yield Act of 1960—convey
managerial discretion of the national
forests to the Secretary of Agriculture,
they have also been loath to dictate how
the Secretary should exercise that dis-
cretion. As the Ninth Circuit observed,
the Forest Service is required to:

...administer the national forests “for
multiple use and sustained yield of
the several products and services
obtained therefrom,” with “due con-
sideration (to) be given to the rela-
tive values of the various resources
in particular areas.” This language,
partially defined in such terms as
“that (which) will best meet the
needs of the American people” and
“making the most judicious use of
the land,” can hardly be considered
concrete limits upon agency discre-
tion. Rather, it is language which
“breathe(s) discretion at every pore.”  

—Perkins v. Bergland, 608 F.2d 803,
806-807 (9th Cir. 1979) (internal cita-
tion omitted)

The Ninth Circuit in Perkins put a
fine point on the oft-repeated observa-
tion that the Forest Service’s multiple-
use mandate “breathes discretion at
every pore” by concluding that this
mandate “does not require that all uses
will exist in a forest, or that all uses will
exist in equal amounts,” which has
allowed the agency to at least attempt
to balance competing demands on the
uses of a scarce public forest resource.
The BLM, too, has a broad congres-
sional grant of authority to manage its
lands for multiple use, including
forestry, in the Federal Land Policy and
Management Act and even the Oregon
and California Lands Act.

Given that Congress has bestowed
the federal land management agen-
cies with ample and broad authority
to manage for multiple uses, including
forestry (so much discretion, in fact,
as to be nearly impossible to “get mul-
tiple use wrong”), it may seem incon-
gruent that there is nonetheless a pro-
liferation of “rock star” case law
involving the agencies’ exercise of that
discretion. I posit that the reason for
this apparent disconnect is because it
literally misses the forest for the trees:
the American people want many dif-
ferent things from their lands of many
uses, and sometimes those wants (or
needs) come into conflict. Those
wants or needs have also changed
over time, and are changing again as
we look to our public forests to help
us confront global climate change.
The Anthropocene is the new frontier
for multiple-use forestry.  ◆
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